Public

FTAA.soc/w/151

October 24, 2000


Conditions for demanding compliance
Mechanisms must be set up to allow full participation by civil society in the negotiation of treaties, with full status, and for ensuring the right to information on the treaties, transparency clauses, transfer of information technologies as the property of mankind, protecting local interests, identities and cultural heritage, establishing systems enabling the citizenry to monitor and follow events, respect for sustainable development, including human-development indicators.

Mechanisms must be created aimed at protecting, guarding, preserving and upholding human rights.

There is an article  on civil society in the Political Constitution of the State of Chile stating that the main goal of the state is to promote the common good, which is defined as promoting the interests of the intermediate groups that society uses for its structure and organization.

If this is applied to negotiation of an international treaty, the state is not only empowered to call upon the intermediate groups to take part in this type of process, it is under the obligation to do so pursuant to Article 1 of the 1980 Political Constitution.

This participation occurs within a framework of international rules where most states have economic and commercial obligations set forth in treaties, that are binding on the states to some extent. as well as  obligations regarding human rights or social, economic and cultural rights, contained in treaties signed by states.

Most of the coverage of these social, economic and cultural rights, rights to work, housing, health and education  occurs on a plane parallel to that of the states, namely that of the large domestic and international corporations that are beyond the scope of these treaties. Thus, for example, in the case of work-related, health or housing issues they do not allow recourse to international commissions or courts for claims against these companies for violation of some of these rights. This gives further weight to the idea, not only in Latin America but throughout the region, of establishing a proper regulation of power or governing authority of the states that will give  the citizenry control over companies.

With a less powerful and shrinking state, and in treaties that are only binding on states, companies begin to develop their international economic relations simply on the basis of private law. For example, in the case of e-commerce, which now accounts for more than 30% of world trade, juridical and legal relations assigned by the courts, and that allow the citizens to inspect or file claims later, owe their existence to private law, not to treaties.

In the case of telecommunications, informatics and the like, one third of world trade is not covered by mechanisms involving application of treaties, but by secondary mechanisms.

Within this framework, the status of civil society takes on different forms, such as that of observers, the one we have at the United Nations assemblies. Under the  second  type, it may be consulted or concur; this is the case when assemblies or bodies allow civil society to voice an opinion or concur in an agreement of some kind.

When the status is that of proponendi, organizations are invited to propose specific clauses within a treaty -- as in the case  of the well-known labor clauses, democratic clauses-- or even,  as has happened with some European treaties, to sit on administrative committees made up of civil society and states.


Lastly, there is the status as “decider,” the highest level, where civil society may appoint a representative who not only has decision-making powers but may settle disputes that are regulated by a treaty. Such is the case of the representatives on human-rights commissions and in the human-rights courts, under international civil-rights, political, social and cultural agreements that allow civil society to appoint a representative to act as judge.

The participation of civil society is justified because, basically, it is an agent for redistribution of income that somehow is a catalyst for or mobilizes capital. The reason behind this is that it is in commercial agreements where economic, social and cultural rights are negotiated, discussed, attained, where they involve participation. These treaties deal with the coverage of rights that are, when truth be told, human rights. This is a matter on which there is little awareness in Chile, in that the state is under the obligation to comply because of international treaties that are in effect.

Participation of civil society must take place at the domestic level, the regional level and the international level. There are a number of issues in the region, such as that of the migrants, or the situation in Colombia, the situation in Brazil, in Ecuador due to the war across the border, the problems in Venezuela. There is an entire subarea in the Andes where the problems basically revolve around migrants. And Chile cannot be left out, as citizens living abroad are not entitled to vote; there are no treaties for recognition of social security debts,  except with two countries, etc.  These are issues that must be dealt with in negotiations, not with Europe alone, but also with Latin America.

In the end, there are human rights that must be fully enforceable in court, and matters that --tomorrow, perhaps-- may be monitored by the citizenry, monitored, assessed by non-economic indicators that must incorporated into the negotiation of commercial agreements. These could be human development indicators, or even  indicators for perception, since we may have material wealth but if most of the people feel that they are lacking  security, or that they do not have proper social security rights, their perception will be that the system has failed to give them the security they need to live. Therefore, it is essential that these other types of indicators be included.

Now, why should civil society take part in these international agreement processes?

-
because it is tolerant and diversified

-
because it speaks for different sectors in civil society

-
because it is uniquely suited to networking

-
because it has opened up areas for demanding accountability mechanisms in Latin America

-
because it makes it possible to ser up an early-warning systems for violations of rights, etc.

Lastly, I would like to stress two or three issues that are fundamental for civil society participation in negotiations:

- first, the environment. The situation in Latin American varies greatly, with countries that are advanced  insofar as environmental matters are concerned, such as Brazil; countries that lag quite far behind, such as Ecuador; and Chile that is at an intermediate point because it already has basic environmental legislation and we must move forward to protect some rights.

In some international negotiation processes, such as NAFTA, multiparty committees have been set up, where the states alone have access, for the application or prevention of some rules provided for in the treaties. These environmental treaties include standards for environmental protection, but they also provide formulas that are called “pollutable spaces” at the world level.

For example, in Europe there is a well-known Swiss foundation that does logging. But it cannot log native forests in Brazil , or at least not directly. So it uses a rule in the Rio Treaty that allows it to cut those forests and, in return, plant trees in countries with arid soils. The point is to set some sort of “balance,” but it does not protect the identity or the heritage of each individual country.

There are two environmental rights that we must watch out for: Self-determination, which is consistently gaining strength in the midst of this globalization; and the identity needs of the aboriginal peoples, as we are seeking to protect the Alto Bio Bio here in Chile, where civil society has not done too well.

On the other hand, we have the case of Colombia, where organized civil society was able to win a case before the Constitutional Court, one that will allow self-determination and whereby a company wishing to build a hydroelectric power plant –just as in the case of the Bio Bio—will be forced to pay US$20 a month for 20 years to each of the natives, as damages, to enable them to educate themselves and preserve their language and culture. 

The second issue is the one involving ownership of biogenetic resources.  When dealing with transgenic organisms, the question to be asked is what ownership rights the developing countries have over their biogenetic resources, so as to prevent them from being overrun by mutated products containing genes extracted from our own countries?

There are issues relating to Latin American citizenship. As part of the trade liberalization treaties we must not forget that we,  countries that have a common law, a common religion, a common language, have been unable to achieve a Latin American citizenship that will allow all of us to have the right to vote in the different countries, that will allow us to have alternative mechanisms for settling disputes, labor regulation systems that will let us move capital to the different developing countries and for each to make its contribution; and mechanisms that will enable civil society to take part in defending the interests of the Latin American public.

Negotiations must also cover intellectual property, copyrights, patents and technology. Statistics show that in a northern country there are--more or less--230 patents per million inhabitants. In Chile there are 0.3 per million. Statistics on research, science and technology in Chile place us seventh in the ranking of scientific development, investment in technology and technological production.

In the case of the Internet, of the 20 most  visited portals in Latin America, only one is Chilean and it is in 20th place. Nevertheless, we find that 1 million Chileans access the Internet which, when compared with the 400,000 in Argentina, would put us in a favorable position. In the case of Chile, however, we have the so-called “piggyback” users. Chileans like to use the web, look at what is there, but not use is as a basis for producing  technology, because most of the know-how and information technologies are tied in by the so-called “bound” contracts, where a set of licenses do not allow for development of technologies. The bottom line is that we users in Latin America have the right to use the technology, but are not the owners. If we produce and innovate using the foreign technologies, it becomes part of  the intellectual property of the innovator, not  of Latin America.

All this happens outside the scope of these treaties. It happens in common law, in Internet legislation, in arbitration, etc.

Know-how technologies in the world are replaced at a rate of 35% per year. In other words, the gap between the rich and poor countries is getting wider and wider. As the Pope said in his Encyclical Centesimus Annus, the difference between the rich countries and the poor countries will not be due to ownership of the means of production, but to ownership of technology and knowledge.

We must guarantee privacy for our data on the Internet. We must ensure that our capital, our biogenetic resources, our ways of understanding and using technology belong to Chile and the Chileans.

As for transparency and fairness in international treaties, there are three major issues in our region: the environment; drug trafficking and the laundering of drug money; and corruption.

Lastly, the FTAA and free-trade agreements must include clauses on transparency or mechanisms that guarantee the right to information, not only for civil society but for all citizens. In our countries, arguing national security or police or military affairs, or the simplle and  arbitrary “reasons of state,” we are not allowed to see government accounts, large items in the budget; we are subjected to systems limiting the information we are allowed to have.

(Paper based on comments on the subject of Civil Society Participation at the FTAA and Citizens Seminar held on June 27, 2000, organized by Alianza Chilena por un Comercio Justo y Responsable, under the auspices of the Ministry of Foreign Affairs of the Republic of Chile).

