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On behalf of the Delegation from Argentina to the 3rd Meeting of the Government and Private Sector Panel of Experts on Electronic Commerce, the following document was prepared by the private sector:

LEGAL AND COMMERCIAL FRAMEWORK FOR ELECTRONIC COMMERCE

Document prepared by CICOMPRA, CABASE, USUARIA, CESSI AND CAPIF, to be submitted to the Ministry of Foreign Affairs, International and Complex Trade and to the Ministry of Economy.  

April, 1999

A. RELEVANCE OF WTO AGREEMENTS ON ELECTRONIC COMMERCE 

GATT URUGUAY ROUND

Trade in Services was first negotiated at GATT’s eighth round held in Uruguay. Having started in 1986, negotiations lasted twice as long as was originally planned.  It took 8 years instead of 4 to complete the process which culminated in the signing of the Marrakesh Agreement in 1994. 

In addition to Trade in Services, intellectual property was a major issue addressed at this Round of Negotiations. 

One of the key issues where agreement was reached at the Uruguay Round was access to markets of goods and services. The first plurilateral framework of rules and principles for Trade in  Services, was established. 

A separate group worked on the review of the issue of services: The Services Negotiating Group (SNG). 

Since some countries were of the view that trade in services would not be beneficial to them, they were reticent about it.  Out of the 125 countries,  just 90 signed the Uruguay Round Act and made any commitments to Services.

The Marrakesh Agreement (Uruguay Round conclusion) resulted in:

· The creation of the WTO

· The General Service Marketing Agreement (GSMA)

-    Trade in Intellectual Property Rights 

The GSMA   

Its major components are:

- The text of the Agreement.

- The Annexes (one of them is on Telecommunications)

-  The List of Specific Commitments.

On Telecommunications and Mail Services there were over 50 lists of commitments.

The GSMA has provided for:

The principle of Most Favored Nation (MFN) treatment, which is a general commitment for all countries that are a part to the Agreement;  and actual specific commitments, as the bids submitted by countries on different services with the restrictions specified in each case.

Specific commitments on each service will in turn involve:

- National Treatment

- Market Access.

Upon bidding, each country will apply restrictions to the specific commitments it acquires regarding a National Treatment and Market (e.g.: a prohibition on Foreign Governments to hold some licenses and even putting a cap on the number of foreigners in Companies’ Boards of Directors, etc.) 

Telecommunications Tenders.

As was indicated, over 50 telecommunications bids were submitted by countries 

In its bid,  each country indicates its:

- Limitation to market access

- Limitation to national treatment

- Additional commitments

This is for each telecommunication service tendered. 

Argentina Tender

Our country’s bid can be summarized as follows: 

· Limited Market access to the provision of satellite facility services (Stationary satellite/fixed services) for all sub-sectors 

- There is no limitation in terms of market access to telephone services as of November 8, 2000,  nor is there any limitation to national treatment.  

· The same is applicable to international data:

In accordance with the foregoing and in order to ensure, as far as possible, the availability of the service infrastructure required for the operation of electronic commerce, member countries are called upon to expand their telecommunication bids to WTO.

The capabilities provided by the electronic means of data communication and transmission (including video and sound) will render collaborative association in the export business possible through the networking of producers of goods and services of similar characteristics, 

whose individual iniciative may not be sufficient to meet external demands. 

B. TAXATION AND PAYMENT ISSUES

Domestic taxation

Consideration shall be given to the possible removal of distorting taxes, such as the so-called cascading taxes, which are levied on electronic commerce operations.

No taxes to be levied on electronic commerce per se should be created; rather, existing taxes and fiscal principles should be applied to the various operations that may be carried out through electronic commerce .

Revenue collection

"We are of the view that under no circumstance should any new or discriminatory taxes be created..." with respect to electronic commerce or the Internet.

The Internet/electronic commerce service provider shall be released of the role of withholding agent.

The existing regulatory policy on taxation, both at local and international levels, can be applied and eventually adapted to electronic commerce, in the few cases where it may be required. 

Care must be exercised in assuring that taxes applicable to electronic transactions are not discriminatory on this modality and are not rendered technically neutral.   

In those cases in which cross-border transactions are involved and where such transactions are not covered by treaties designed to prevent doble taxation, governments shall avoid doubling the taxation burden.

It is noted that in Argentina inter-account electronic funds transfer capabilities have been made available for paying taxes, rates charges and contributions through the use of ATM terminals and the Internet.  

Electronic Payment Systems

The implementation of a credit and debit card payment service on bank accounts, both for national and international operations, should be encouraged. 

In the particular case of payments made through credit cards it is essential to encourage credit card managers to clear providers of Internet/electronic commerce as trade servers within each country.

In order to provide enhanced security to electronic commerce transactions, possible access to 128-bit algorithm encription under SSL protocol,  is considered to be important. 

It would be desirable for governmental and non-governmental organizations with a stake on the Internet to encourage convergence towards one security standard for those involved in electronic commerce transactions.

Certifying the identity of stakeholders is a key factor in bridging the confidence gap regarding document authenticity and the identity of operators, thereby allowing for non-repudiation of signing parties. It is therefore recommeded that the work of certifying entities be facilitated within each country.

C. LEGAL ISSUES

1. Protection of Intellectual Property 

Consideration should be given to a proposal designed to further the harmonization of national provisions on administrative and procedural regulations aiming at ensuring respect for intellectual property with respect to the contents circulated by the Internet, particularly with respect to piracy, including a practical way of securing a simple and inexpensive implementation of the enforcement provisions of the TRIPS Agreement.

Impetus should be given to legal, commercial and technical studies for the hemispheric adoption of digital tags fit to be built in any digital object involved in electronic commerce to be distributed on the Internet with the purpose of establishing its individual identity, source, property owneship and conditions f use and property administration through automatic resourses.  

2. Contract Legislation.

We propose the adoption and eventual adaptation, where strictly required, of the Model Law on Electronic Commerce proposed by UNCITRAL.

It is also appropriate to note here that in view of the world acceptance it enjoys, adhesion to this Model law and its desirability have been indicated by the National Government in the above-mentioned Secretariat of Communications Resolution 1616/98.

Where contractual solutions may not be sufficient to resolve issues related to Electronic Commerce, for example, on those aspects with regulatory implications on third party rights and obligations, technically neutral rules shall be imposed.  In an effort to standardize the applicable terminology, the public International Chamber of Commerce published the EDITERMS and in 1987 it adopted the Uniform Rules of Conduct for the Interchange of Teletransmitted Commercial Data (UNCIP). 

. 

3. Proprietary Name

Renewed emphasis is given to the need for participation of the private sector from Latin American and Caribbean countries in the process of Internet resource management, which is currently performed by ICANN.  Such participation shall be verified both at Interim Board and (DNSO, ASO and PSO) support organizations levels.

4. Standard-setting for Internet Regulation 

These Chambers adhere to safeguarding a de-regulated and competitive environment for electronic commerce, with equal opportunities at national and international levels.  It would also imply maximum involvement of private enterprise and intermediate community-based organizations in the establishment of entities for the management of proprietary names and the certification of digital signatures. 

Paraphrasing once again the statements made in the above-mentioned Resolution 1616/: 

The government shall avoid imposing undue restrictions on electronic commerce.  The government should refrain from imposing new and unnecessary burocratic regulations and procedures and taxes and tariffs on any commercial activities which may be carried out through the Internet.  Policies adopted by the government may have a deep impact on the growth of commerce on the Internet.  Through its action, the government can facilitate or impede electronic commerce. Knowing when to take action and, equally importantly, when not to, will be critical to the development of electronic commerce.

. 

5. Civil and Criminal Liability

Hemispheric legislation shall limit the civil and criminal liability of On Line and/or Value- Added service providers to those aspects strictly relating to the nature of their product and what makes it exclusive.  Thus, the ISP cannot have any liability for the contents of the information that may be transmitted through its facilities, while the contents producer shall have the same liability limited to the reinstatement of what should have been transmitted. 

6. Dispute Settlement

To these effects, the electronic document shall be accorded the full evidential value specified under the terms of Article 995 and consistent with the provisions of the Civil Code of the Republic of Argentina.  As a legally sufficient antecedent to substantiate this approach is the passage of the Argentine Nation’s Law 24.624, Article 30,  which modifies Article 49 of the existing Law 11.672 (standing bylaw on the budget), whereby first generation documents drawn up on indeleble electronic or optical support or reproduced from any type of originals or resident in that same type of medium, are deemed to be originals by their nature. This is true for the documentation of the National State. 

As a reminder, additional reference is made to an existing Decree 427/98 which provides for electronic signing within the scope of Civil Service. 

7. Jurisdiction

Consideration should be given to a proposal for the harmonization of national provisions concerning the applicable law and competent jurisdiction with respect to juridical acts transacted on the Internet environment. 
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