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CUSTOMS ISSUES

INTRODUCTION

Advances in information technology are drastically changing the way business is conducted.  Whether automating the trade-related documentation required by customs and other government agencies worldwide or simply opening markets to global competition, electronic commerce significantly impacts international trade.  It is important to note that electronic commerce transactions are not the same as trade in goods.  Electronic commerce can be defined as business transactions that occur via a telecommunications media.  No physical goods are involved.  When an electronic commerce transaction does result in the movement of goods across a border, only the goods movement should be subject to customs formalities.

E-COMMERCE BENEFITS FOR SMALL/MEDIUM-SIZED BUSINESSES AND DEVELOPING COUNTRIES

The Internet offers significant opportunities for companies no matter what size or nationality.  One major benefit is the ability to participate in global commerce on a level playing field with all competitors. A prime example of a very small and relatively unknown advertising company taking advantage of the opportunities offered by technology so that it can effectively compete with large multinationals is Clovis SRL.  Clovis SRL, a small advertising agency operating in Argentina, has surprised its large international competitors by securing a major account with the world’s second largest camera film manufacturer within three months of operation.  The agency differentiates itself from the competition by offering specialized Internet advertising services.   The Buenos Aires Herald of March 26, 1999 reports that “Clovis has a series of expansion plans in the pipeline.”  

The World Trade Organization (WTO) produced a report in 1998 called “Electronic Commerce and the Role of the WTO” that provides an analysis of the impact of electronic commerce on the economics, infrastructures, and legal frameworks for conducting business via this medium.  The report notes that some economists purport that e-commerce allows competitors easier market entry than traditional business practices allow.  “First, the capital cost of entry, i.e., the costs to ‘set up shop’ on the Internet, is relatively low compared to conventional outlets.  Second, the cost of establishing a reputation in the new environment is also lower than for established markets, and somebody with a bright idea can supposedly make an enormous impact with only a limited up front investment” (Electronic Commerce and the Role of the WTO, 1998).  

The WTO report also recognizes that the Internet allows developing countries to take advantage of export opportunities that often leads to more foreign direct investment and ultimately, economic growth throughout that particular country.  Whether developing or industrialized countries, the Internet also allows companies who, under traditional business practices, may not be able to participate in contract bidding to become major players.

Although the lack of infrastructure has hampered Internet access in developing countries in the past, many governments and private sector groups are creating programs to facilitate electronic commerce.  The WTO reports that liberalization and privatization of telecommunications capabilities are “enhancing” access for developing countries.  The 1998 WTO report cites the example of the Chilean education policy: “all secondary schools and half of the country’s primary schools are connected to e-mail, so that children become accustomed to computers and the Internet.”  As government policies continue to improve the telecommunications infrastructure in developing countries, companies and consumers can become more active in international business through the Internet.

CUSTOMS FORMALITIES

Customs Import Duties 

The collection of import duties should be limited to physical merchandise when it crosses a border.  Any electronic Business communication, be it telephone, facsimile, e-mail or internet, that precedes or is parallel with the movement of that physical merchandise should be exempt from customs formalities, including the payment of import duties.

The US Harmonized Tariff Schedule recognizes the impossibility of assessing duties to telecommunications transmissions.  In the US notes section of the HTS, the US establishes rules exempting certain “goods” from duty collection.  Among other things, the US believes that “telecommunications transmissions(are not goods subject to the provisions of the tariff schedule.”   It is our opinion that the definition of “telecommunications transmissions” includes electronic transmissions of information.  This inclusion in the definition is a logical step.  When information is sent via electronic means (telephone, facsimile, e-mail, Internet) it is, in essence, sent over some type of telecommunications line.  

The following are some simple examples of transactions that illustrate this perspective.


John Doe from the US places a telephone call to ABC Consulting Firm in Brazil and asks for some information.  ABC gives him the information over the telephone.  John Doe pays ABC $500 for this information.  Currently, no duty or import tax is paid on this international transaction.  This is considered a “telecommunications transmission.”


Now John Doe contacts ABC (Brazil) via the Internet for that same information.  Again, ABC provides the information, but they email it to him.  John Doe pays ABC $500.  This is exactly the same international transaction as the previous example, but the exchange occurs via the Internet rather than the telephone.  For this transaction there should be no customs import duties assessed because the transaction still occurs via telecommunications lines.


John Doe owns software sold by XYZ Company in Argentina.  He sends an email and asks XYZ to send him patches to fix some glitches in the software.  The provision of the “patches” is free of charge.  There should be no customs import duties applicable to this international transaction – no tangible good crosses any border.


John Doe orders a book via Internet from Books of Mexico.  The book is then mailed to him.  This trans-border transaction should be assessed duty at the time of the import of the book because a physical good was delivered to him.  Although the request is made electronically, duties are only collected on the tangible product.

The US presented a proposal to the WTO General Council in February 1998 that urged WTO members to “maintain(current practices not to impose duties on electronic transmissions.”  The WTO report states that “the US proposal is rooted in the observation that no government considers that electronic transmissions are importations for customs duty purposes, and the idea is to consolidate this duty-free status quo.”   The report also cites an agreement between the EU and the US in which both agreed “to work towards a global understanding, as soon as possible, that: (i) when goods are ordered electronically and delivered physically, there will be no additional import duties in relation to the use of electronic means; and (ii) in all other cases relating to electronic commerce, the absence of duties on imports should remain.”    At the May 1998 WTO Ministerial, members adopted the US proposal to maintain the status quo.

Information Collection

Just as there should be no import duties imposed on electronic communications, there should also be no information reporting requirements on these transactions.  Governments today do not require business to report on telephone and facsimile content.  E-mail and Internet communications should be treated the same.  Statistical data can be accumulated on “volume” of communications, not content.  Companies should not be required to keep or report on electronic commerce transactions.

Valuation

The issues surrounding any determination of the value of an electronic transaction are very complex.  For customs value formalities, the members of the WTO/GATT valuation code determined that if “software” is sold as tangible merchandise on physical media, when that media is imported the country has the option to collect import duties on the entire transaction value or the media only.  The chosen option must be notified to the WTO.  To date, 14 members have chosen to use the media only approach.   Determining the actual “value” of digital code or instructions on each communication is proving to be virtually impossible.

Whether countries subscribe to the GATT Valuation Code or apply their own system of valuing goods, assessing value to products transmitted electronically is impractical.  If customs import duties are not applied to these products, then we alleviate the problem of trying to determine value.  

Conclusion

As the Free Trade Area of the Americas (FTAA) negotiating groups confront electronic commerce issues, negotiators should keep in mind the implications on day-to-day business transactions.  Policies are often drafted with the overall economic picture at the forefront and not the actual affects on the typical business transaction.  Electronic communication is not trade in goods.  Electronic commerce policies should encompass aspects of many of the WTO Agreements, but only if those policies recognize that these types of transactions are unique and deserve very specific policies so that trade is facilitated and not overburdened by regulation.

