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Proposed Definitions of Investment, Investor and Other Terms
INVESTMENT means: 

every asset owned or controlled, directly or indirectly, by an investor, that has the characteristics of an investment.  Forms that an investment may take include, but are not limited to
:

(a) a company;


(b) shares, stock, and other forms of equity participation in a company; 

(c) bonds, debentures, other debt instruments, and loans
;

(d) futures, options, and other derivatives;

(e) turnkey, construction, management, production, concession, revenue-sharing, and other similar contracts; 

(f) money in bank and other similar accounts
; 

(g) intellectual property rights; 

(h) concessions, licenses, authorizations, permits, and similar rights conferred pursuant to applicable domestic law
 
; 

(i) other tangible or intangible, movable or immovable property, and related property rights, such as leases, mortgages, liens, and pledges. 

COMPANY means:

an entity constituted or organized under applicable law, whether or not for profit, and whether privately or governmentally owned or controlled.  Forms that a company may take include a corporation, trust, partnership, sole proprietorship, branch, joint venture, association, or similar organization. 

COMPANY OF A PARTY means:

a company organized or constituted under the laws of that Party.

INVESTOR means:

(a) a natural person who is a national of a Party in accordance with its applicable law; or

(b) a company of a Party

that seeks to make, is making, or has made an investment.

A dual national shall be deemed to be exclusively a national of the State of his/her dominant and effective nationality.


COVERED INVESTMENT means: 

an investment of an investor of a Party in the territory of another Party.

STATE ENTERPRISE means:

a company owned, or controlled through ownership interests, by a Party.

INVESTMENT AUTHORIZATION
 means:

an authorization granted by the foreign investment authority of a Party to a covered investment or an investor of another Party.

�Where an asset lacks the characteristics of an investment, that asset is not an investment regardless of the form it may take.


�Some forms of debt, such as bonds, debentures, and long-term notes, are more likely to have the characteristics of an investment, while other forms of debt, such as claims to payment that are immediately due and result from the sale of goods or services, are less likely to have such characteristics.


� Some bank accounts, such as those established and maintained in connection with the conduct of commercial activities, are more likely to have the characteristics of an investment, while other bank accounts, such as personal checking accounts, are less likely to have such characteristics. 


�Whether a particular type of permit, license, authorization, concession or similar instrument has the characteristics of an investment depends upon such factors as the nature and extent of the rights that the holder has under the domestic law of the Party.  Among the permits, licenses, authorizations, concessions and similar instruments that do not have the characteristics of an investment are those that do not create any rights protected by domestic law. 


� The term “investment” does not include an order entered in a judicial or administrative action.


�This definition is needed to give content to investment dispute settlement provisions later in the chapter.  Actions taken by an agency of a Party to enforce laws of general application such as competition law do not come within this definition.
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